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Dear Mr. Jarvis: 

You have asked us to determine whether a home-rule municipality may use public 
timds to pay one year of the property taxes, maintensnce costs, and insurance costs for a 
private nonprofit corporation that holds land within the municipality for sale to industrial 
prospects. You explain: 

Sherman Industrial District, Inc. (SlD), a private, non-profit 
corporation, holds land for sale to btdustrial prospects. SJD seeks to 
providelandatfairprices,aeatejobsandthmbyarlargethetax 
base, and ensure that the purchaser is compatible witb existing 
industry. The City of Sherman is a home rule municipahty whose 
city limits encompass the property held by SJD. 

Jn 1986, SID purchased undeveloped land in an industrial park 
and a former S&way building for a total of $406.00090. Local 
banks agreed to participate in the indebtedness of SID. SJD has 
been unable to sell the property, and interest continues to accrue on 
the principal. 

Jn June 1992, SJD and the local banks entered into a stand still 
agreement. Under this agreemeut the banks would not foreclose 
provided that SID pay its taxes, insurance, and msintenance on the 
property. SJD now seeks economic assistance from the City of 
Sherman to pay one year of ad valorem taxes, maintenance and 
inmance on SJD’s property. The amount of this assistance is 
S11,563.47 ($2,299.57 for insurance, S8,763.90 for taxes, and 
$500.00 for maintenance and supervision~)[.] 

As a home-rule municipality, the City of Sherman (the “city”) possesses the tkll 
power of self-government, provided that no ordinance “shsh contain any provision 
inconsistent with the Constitution of the State, or of the general laws enacted by the 
Legislature of this State.” See Tex. Const. art. Xl, $5; City of Dallas v. Dallas 
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Merchants & Concesstonaires A&n, 823 S.W.2d 347. 352 (Tex. App.-Dallas 1991, no 
writ); City of BrownsviIle v. Public Util. Comm’n, 616 S.W.2d 402,407 (Tex. Civ. App.- 
-Texarksna 1981, writ ret’d n.r.e.); Crownhill Homes, Inc. v. City of San Antonio, 433 
S.W.Zd 448, 455 (Tex. Civ. App.-Corpus Christi 1968, writ ref’d n.r.e.); Attorney 
General Opiion JM-1087 (1989) at 2; JM-805 (1987) at 1; see also Local Gov’t Code 
0 51.072(a) (providing that home-rule municipality has Ml power of local self- 
government); V.T.C.S. art. 1175, us amenakd by Acts 1993. 73d Leg., ch. 455, 5 1, at 
1831, 1831-33 (enumerating specific powers that home-rule municipality has). See 
generally 52 Twr. JBR. 3d Municijmlities &$28-29, at 48-50 (1987) (discussing home- 
rule charters); 2 D. BIUDEN, TFIE CONSTITUTION OF THE STATE OF TEXM AN 
fiNNCYl-Al’ELl AND COMFARATTVE ANALYSIS 681-87 (1977) (explaining Texas 
Constitution article X& section 5). The city thus “looks to the legislature not for power to 
act, but on& to determine whether the legislature has limited its broad constitutional 
power.” Dallas Merchants & Concessionaires Ash, 823 S.W.2d at 352 (citing Burch v. 
City of Sm Antonio, 518 S.W.2d 540, 543 (Tex. 1975); AU.& Foe v. Ci@ of Dallas, 
792 S.W.2d 569,573 (Tex. App.-Dallas 1990, writ denied) (op. on reh’g)). A home-rule 
municipality also may not act in any way that is inconsistent with its charter. See City of 
Brownsville, 616 S.W.Zd at 407; Attorney General Opiion JM-805 at 1. You do not 
provide us with any information by which we can determine whether the expenditure you 
describe would violate the city charter, thus, we do not consider that question.t 

You specifically ask about the limitations that article JJJ, section 52(a) and article 
XJ, section 3 of the Texas Constitution impose upon a municipality’s authority to 
appropriate or donate money to a private corporation or association. Article JJJ, section 
52(a) of the constitution provides in pertinent part as follows: 

Except as otherwise provided by this section, the Legislature 
shall have no power to authorize any county, city, town or other 
political corporation or subdivision of the State to lend its credit or 
to grant public money or thing of value in aid of. or to any 
individual,association or corporation whatsoever, or to become a 
stockholder in such corporation, association or company. 

Article XI, section 3 of the constitution provides in pertinent part as follows: 

No county, city, or other municipal corporation shall here&r 
become a subscriber to the capital of any private corporation or 
association, or make any appropriation or donation to the same, or in 
anywise loan its credit. . . 

‘Moreover, this office dots not amsbuo municipal charters. Attom General Opinion lh4-846 
(1988) at 1. Rather, a city attorn9 bears ptimmy rcspnsiiility for intctpreting his or her city chatter. 
See Attorney General Opinion JM-805 (1987) at 1 n.1. 
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For our purposes hem, article Xl, section 3 duplicates article JJJ, section 52(a).s See 2 
BRADEN, supra, at 676. 

Both article lIJ, section 52(a) and article XJ, section 3 of the Texas Constitution 
prohibit a political subdivision of the state from gmnting public money to a private entity. 
See a&a Tex. Const. art. IlI, $0 50, 51. See genera& 1 BRADEN, supra, at 232-35, 
257-59 (explaining article III, sections 51 and 52 of Texas Constitution); 2 BRADEN, 
supa, at 67678 (explaining article XJ, section 3 of Texas Constitution). This office has 
interpreted these provisions to prohibit any grant for private purposes only; they do not 
prohibit a grant of public money for public purposes if the political subdivision granting 
the money places sufiicient controls on the tmnmction to ensure that the public purpose is 
carried out.’ See Attorney General Opinions JIM-1229 (1990) at 3-6 (and sources cited 

[t]k~statancat...thatsection3duplicatcJ~on52~notstridly 
tmo. Sccticm52-grantsdlosll~toiadividualswi1crcasScction3docs 
not. BothsccIhlsarvaamIlti~andcititJ;sectioll52addstownsaudotba 
poMicalcofpomtionsandsobdiMonswhereasktion3addsonlyother 
municipaleorpomtion3. Scction3isadireetlimitationonthcpowcroflocal 
govwmmtswhereasSection52limit!4thepowuofthelegislattuetopennit 
lecal.apamemtomakegmatsaodloans. ButtIds-tokadistinetion 
dhoutadiEefeneebecauseloeal grmmmcmdaivotheirpwr~mtkstate. 
Itwasomrarguedbowevcr.thatsation3mightbeopaativewhensec(ion52 
wasnot “Wbcn,howevu,asinthecaseofhomendecitiesandJomoother 
typesofmnnidpal~mti0~thcymightdnivetheirpwrsdirrcttyor.m 
leas&inpartdiMlyfromtheConstiMioqthentbcspeci6cplwisionsofthis 
~apptartohavevitalityMdactiadcpeadcntly~scdion52ofArticlc3.’ 
(3 Comtih~tionallRNlsfon 168.) In support of that statement, the case ofMoore 
v. Meyers, 0282 S.W.zd 94 (-Rx Civ. App.-Fott Worth 1955, writ nfd 
nr.e.)n, is cited. Nothing in the case appean to support the argument. 

3You have cited Key Y. Commissioners COWI ofMarion Coun(v, 727 S.W.Zd 667 flex. App.- 
Texakana 1987, no writ), for the proposition that “becaose the city [will] not exexise mntrol over UK 
way in which [SD] fonckns, . the expenditure is not for a public purpose.” In Key Y. Commissioners 
Court of Marlon County a private citizen bad filed suit against the ccnmty commissioners court alleging 
that the county’s approval of the transfer of a biannual poblication as well as control of the “Christmas 
Candlelight Too? from the Marion Coonty Historical Commission, a state-created agency whose 
opemtion the cmmty commisioners court ovemeq to the Historic Joff’n Foondation, a private 
ziiyoyiyn, violated article III, section 52 end ardcle XI, section 3 of the wnstitotion. Id. at 

~o~cavtergoeathatthceautshouldiacorporatcintoarticlcm,sctionSZand 
article XI, section 3 ofthc constitution a “public purpose” exception. Id. at 669. The ccmmissionus 
cautcontcadcdtbatthcpropwcdtransradtheplMicationandcontrolof~ChristmasCaadlelight 
Tour served a public pmpose and the&ore did not violate the constitution. Id. In mppott of its 
argmem.tkanmniffioners court cited cases, arh as ltarrin@on v. Cokinos. 338 S.W.2d 133 (l’ex. 
MO), Lkwis v. C&of T&w, 67 S.W.2d 1033 flex. 1934). and Byd v. Cl@ ofLMa% 6 S.W.2d 738 
(MB), showing that the amstitotion does not prohibit ban&s of money to private CorpomtionS if the 
transfer accompkhes a public pmpose, although the transfer ako tcneftts a private interest. Id. 
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therein); H-357 (1974) at 5; M-1023 (1971) at 2-7; see ako Barrington v. Cokinos, 338 
S.W.2d 133,140 (Tex. 1960); 1 BEADEN, supra. at 233; 2 BRADEN, supra, at 676-77. 

No fixed rule delineates exactly what constitutes a “public purpose.” See Davis v. 
City of Tqylov, 67 S.W.2d 1033, 1034 (Tex. 1934) (quoting 6 MCQUJLLEN ON 
MUNICIPAL t3XFORATIONS $2532, at 292 (2d ed. 1940)) (stating that, “What is a public 
purpose cannot be answered by any precise delinition krther than to state that ifan object 
is beneficial to the inhabitants and directly connected with the local government it will be 
considered a public purpose”). Rather, the governing board of the relevant political 
subdivision must determine in the first instance whether a particular grant of public money 
serves a legitimate public purpose., and whether the political subdivision has placed 
sufficient controls on the transaction to ensure that the public purpose will be carried out. 
Accordingly, prior to expending public funds to pay one year of the property taxes, 
maintenance costs, and insurance costs for SJD, the governing board of the city must 
determine in the first instance that such expenditure serves a legitimate public purpose and 
that the city has placed sufficient controls on the transaction to ensure that the public 
purpose will be carried out.’ This office cannot say as a matter of law that the 

The onut mjected the cemmissionols court’s argument. “Each case cited is readily 
disti@shabIefromthepre5entsituation. Tbeseca5esinvo~contractoal agreeme&forsewiasor 
propenyenteredintobyagovemmen talatmwithprivatebnsim5s. InthiscamwchavcnosUch 
ambaetual obligation and no retention of formal control. Bad the Bistoric J&won Famdation 
obligated itself amtmetually to perform a fun&u badieial to the public this obligation might be 
deem4 amaidamtion, snd wkrc sufiicienl eonddemtion exists, Article III, p 52(a) of the Texas 
~~onwouldnotbeapplicabletothetransaction.... ~heunifyingthemeofthecitedcass 
showsthatsomeformofomtinoingpobliccontrolh nexsarytoinswethatthoStatoagencyreceiwsits 
amkkatioa: accomplishment of the public purpobc.” Id. We read tbc court’s statuncnts to support tbc 
atmdad this oftice long has aF#cd for determining whether a imposed cxpmditure of plMic timds 
violate3 mtiele OI, section 52(a) or mtiele Xl, section 3 of the emsitution: These constitutional 
pmvisbs do mt pmhiiit a grant of public money for public purpes if the politid subdivision granting 
the money places suflcient controls on the transaction to ensure that the public purpose is cmrted out. 
See Attorney General Opinions JM-1229 (1990) at 3-6 (and soqxs cited therein); H-357 (1974) at 5; 
M-1023 (1971) at 2-7; see also Barrington Y. Cokinos, 338 S.W.Zd 133, 140 (Tex 1960); 1 BRADEN. 
srtpra. at 233; 2 BRADEN, sups, at 676-77. We do not believe this neceskly tqoira a political 
snbdikion to control the way the recipient of public funds functions. 

‘IIn regard to wkther the expendihm you propose might servo a poblic pqcse, WC note that the 
kgislahut has authorized cities to acquire, through consUuUion, purchase, devise, gif& or kase, land, 
buildiugs, equipment, end facilities for the pmposo of promoting industrial development. See V.T.C.S. 
art. 5190.1. p 4(a)(l); see also id. 5 2(a), 0, (g), (i). The legislatwe also has authorized a city’s 
governing body to appmve the creation of an industrial development asporation to act on behalf of the 
city, see id. ml. 5190.6, p 4(a), or, ifthe city has a population of50.000 or fowu and meets several other 
rophmcnts, SC td. 0 4A(a)(2), or is IocaIed in a mmty with a po@ation of 500.000 or fewer, the city 
itself may catate an industrial development wrporation, id. 0 4A@). The legislatw acprrssly has foond 
that acquisitions under V.T.C.S. article 5190.1 or the creation of hukbial development corporations 
undcrV.T.C.S.article5190.6seweapublicpnrpcsc. SerV.T.C.S. art. 5190.1,# 18;id.o~ 5190.6, P3. 
Additiondy, this oft& has found in a previous opinion that a home&e city may, under article I& 
section 52 arid article XI. section 3 of the Texas Cormihnion, form a nonprofit corporation for “tk public 
. . . purpose of acquiring and improving land for industrial development.’ Attorney General opinion 
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expenditure you descrii serves a public purpose, or that the municipality has imposed 
sufficient controls on the transaction to ensure that the public purpose will be canied out. 

Pumant to atticle III, section 52(a) and article XJ, section 3 of 
the Texas Constitution, the go+ming board of a home-rule 
municipality must, prior to expending public fknds to pay one year of 
the property taxes, maintenance costs, and insurance costs for a 
private nonprofit corporation that holds land within a municipality 
for sale to industrial prospects, determine in the first instance that 
such expenditure serves a legitimate public purpose and that the city 
has placed sufiicient’ controls on the transaction to ensure that the 
public purpose will be carried out. 

Assistant Attorney General 
Opiion Committee. 

(fooamleamtim3ed) 
M-1023 (1971) at 9. But +e Attorney Gawal Opinion H-357 (1974) at 3 (stating that V.T.C.S. article 
5190.1 vwates conrtitutional mquhment that public timds be cxpdcd for pblii purpose). 


